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I am not able to assent to the doctrine announced in the
majority opinion particularly that concerning the principal and
last proposition discussed i. e. the sufficiency of the memoranda
recited to take the agreement out of the operation of the statute
of frauds. This opinion forcibly illustrates the simplicity and
effectiveness of a system of "inference, reference and compari-
son" in revivifying and reanimating an uncertain and indefinite
contract and also shows how the operation of the system results
in setting aside and annulling a statute by a judicial decision.

The statute provides that "No action shall be brought and
maintained" "Upon any contract for the sale of
lands, tenements or hereditaments, or of any interest in or con-

cerning them." "Unless the promise, contract or
agreement, upon which such actions shall be brought, or some
memorandum or note thereof, shall be in writing, and he signed
by the party to be charged therewith," etc. (Civil Laws 1897,
Sec 1314.)

It is not contended that the contract sued on was in writing
but it is held that the memoranda recited are sufficient to take
it out of the operation of the statute. In other words that while
the contract is of such a character that it is incapable of enforce-

ment on account of this statute the receipt and the letter con-

tain all the essential elements of the contract and are sufficient
to authorize the court to order specific performance of the con-

tract in spite of the statute.
The correctness of this decision must be determined by the

law as announced by the authorities.
"The general rule is that the memorandum must contain all

the material terms of the contract." Brown Statute of Frauds,
p. 71.

The memorandum relied on "must contain such words as will

enable the court, without danger of mistake, to declare the

meaning of the parties. It must obviate the necessity of going

to parol testimony, and relying in treacherous memory, as to

what the contract itself was." Scarritt v. St. John's M. E.

Church, 7 Mo. App. 178.

Another test is, "If specific performance is sought, the terms
of the contract must appear with sufficient certainty to enable

the chancellor to make a definite decree." Oakman v. Rogers,

120 Mass. 214.

the evidence shows a complete contract all the proved terms of
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four & 30-10- 0 Dollars ac purchase price Lots 355, 356 & 357
Olaa, as per agreement. I

(Sig.) 3 Gsso. A. tWeb."
This would be a sufficient memorandum (see Studds v. Wat-

son, L. R. 28 Ch. Div. 305) but fo ie fact that the evidence
shows that there was one term (other than the consideration)
not set forth, namely, that the deed was to be given only when
the patent was obtained. But this term is found in a letter to
the plaintiff signed by the defendant dated January 27, 1898,
containing the following language:

"Well now about land matters, I have just been up to see
Mr. Baldwin in regard to it, and he has promised to go up to
the place some time this week and look at it and the nursery I
have star&d, and if I have the ami cleared, and the nursery
looks as though I mean business,-ther- e will be no difficulty. He
has given me to so understand. The balance of purchase price
on the two lots will be, on my 60 acres $270.00, on your 140
$315.00, making a total of $58p.00. This amt. has to be paid
upon application for a clear title deed. Will make the applica-
tion for it just as soon as you can arrange it for me to do so.
If you forward the amtl per next "Kinau" will arrange every-
thing so as to cause no delay. Will see Mr. Peck as soon as he
comes in town, probably Saturday, as he generally comes in the
last of the week when he comes at all. Will execute deed to
you, the moment I receive same from the Gov'mt."

There is much reason to believe that this portion of the letter
of January 27 is in itself a sufficient memorandum on the
theory that the land, "your 140" acres, which is the only mat-

ter, other than the consideration, as to which there could be any
doubt, could be identified or located by parol evidence. For, to
what land could the defendant have referred but to the only
land that so far appears would answer the description of "140
acres," "your" land, land for which a patent was to be obtained
by the defendant from the government and which the defendant
had agreed to sell and convey to the plaintiff? But if there i3

any doubt upon this point, all that is required is to connect this
letter with the receipt of November 8, in which the lots are
specificially described.

The general rule is that in cases of this kind detached un-

signed writings in order to be connected with signed writings
must be referred to in the signed writings, but that if all the
writings are signed it is sufficient if they all refer to the oral
agreement, and that whether they do refer to the same oral
agreement or transaction may be determined by internal evi-

dence and coincidences, through inspection and comparison.
Thmjer v. Luce, 22 Oh. St. 62.

Attention has already been called to the fact that the letter
gives the area of the land as 140 acres; that it speaks of it as

"your" land; that it indicates that it is land for which a patent
is to be obtained from the government and land which the
defendant had agreed to sell to the plaintiff, all which is found
to be true of the land mentioned in the receipt. Further, the
letter and receipt are two of a series pf letters and receipts all of
which ar more or less interwoven by references to each other or
to the same matters which appear to be connected with this land
or transaction, and there is no other land or transaction in evi-

dence to which they could be taken to refer. These receipts and
letters are dated Nov. 8 and 16, and Dec. 16 and 18, 1897, Jan.
24 and 27, Feb. 10 and May 16, 1898. Among the matters and
persons thus referred to are the "land," the "coffee land," the
"purchase price," " agreement," "Olaa," "my 60 acres," the'
clearing of the land, the time required for clearing, the making
of a nursery, Mr. Baldwin, agent for government lands at Hilo,
Mr. Peck, through whom the balance of the purchase price was
tendered, &c, &c. For instance, in this very letter of January
27 the defendant referred to Mr. Baldwin and wrote in connec-

tion with the 140 acre tract that he would see Mr. Peck, and
in the next letter he wrote that he had seen Mr. Peck and that
the latter handed to him "the enclosed paper which Mr. Bald-

win made out for him showing amt. paid on Olaa lots, also amt.
due," eve. And "'the inclosed paper" begins: "Geo. A. Turner,
Olaa Lots. Paid $294.30," which is the amount of the receipt
of November 8. The fact that there was no evidence of any
other land transaction between these parties also supports the
view that these receipts and letters refer to the transaction in
question. See Beckwith v. Talbot, 95 U. S. 289; Lerned v.

Wormemacher, 9 Allen 412. See also in addition to cases supra
on this general subject, Cave v. Hastings, L. 3i. 7 Q. B. D. 125;
Long v. Millar, L. R. 4 C. P. D. 450.

There may, of course, have been other terms in the oral con-

tract of which there is no evidence and which are not set forth
in any of the writings signed by the defendant, but that may
be so theoretically in any case. Proof having been made of
sufficient terms to constitute a complete contract and all such

terms being found in writings signed by the defendant, it is in-

cumbent on the defendant to show that there were other terms
not embodied in the writings, if he relies on that as a defense.

There were, it is true, other matters referred to in some of the
letters in question and in several other subsequent letters but
there is nothing to indicate that they had anything to do with
this transaction. On the contrary the indications are that they
were entirely distinct. It is true also that it does not appear
what, if any, agreement was made as to the form of the deed to

be given or as to whether the defendant's wife was to join in the
deed. In the absence of evidence to the contrary the inference
would be that nothing was said as to these matters. This, how-

ever, would not prevent the enforcement of specific perform-

ance. The form of the deed in such case would be determined
by the law and of course the wife could ndt be eumpelled to join
but the husband might be compelled t6 convey as far as he
could, at the plaintiffs option. As matter of fact fhe decree

was merely that the defendant should convey "his right, title
and interest" in the property in question. Presumably the
plaintiff is satisfied with this. His counsel doubtless drafted the
decree and he does not appeal from it.
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The United States Supreme Court says, "Unless the essential

terms of the sale can be ascertained from the writing itself, or

by reference in it to something else, the writing is not a com-

pliance with the statute; and, if the agreement be thus defective,

it cannot be supplied by parol proof, for that would at once

introduce all the mischiefs which the statute was intended to

prevent" Williams v. Morris, 95 U. S. 456.

I take it that the members of the court practically agree s

to the law governing in this case and that the principal point ef
difference is as to the proper application of the law to the facts.

Now what, was this alleged oral contract between plaintiff and

defendant relative to the sale of the land? The plaintiffs state-

ment of the nature and contents of the agreement in his direct

examination was as follows: "I was up in Hilo a year ago last

November to look after some coffee lands, and one day, walking

out with Mr. Turner, he spoke about different subjects. At last

he spoke about coffee lands and I told Mr. Turner I had about

160 acres of land up there and was looking for more. And Mr.

Turner said that he had 60 acres of land there under Right of

Purchase Lease and that he would be trilling to sell his 10
acres provided he could get sufficient money to improve his 60

acres; lie icould be Killing to sell his application for V0 acres

provided he could get sufficient money to improve his 60 acres

first which he was in duty bound in different conditions to the

government; and asked him what he would take for his Ufa
acres and he said he didn't know. J said "will you take
$1,000. for it." I told him at the time that I had to pay $1,500.
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for 160 acres. And lie said uyes I will take $1,000. provided
you pay for the land." That made $1,420. all told. We
agreed upon that and a few days after I went to his office and
gave Mr. Turner $294.30 and Mr. Turner gave me this receipt."
The receipt reads as follows:

"$294.30. Nov. 8th, 1897.
Received from Chas. J. Fishel Two Hundred and Ninety-fou- r

& 30-10- 0 Dollars purchase price Lots 355, 356 and
357, Olaa, as per agreement.

(Sig.) Geo. A. Turner."
The plaintiff further testifies that Olaa is in Hilo while the

records show it to be in Puna.
On cross-examinati- on the plaintiff testifies as follows:

"Q. Have you ever had possession of that land. Mr. Fishel!
"A. No sir.
"Q. Under this contract?
"A. No sir.
"Q. Have you ever seen it?
"A. No sir, I have not seen the land.
"Q. When was the contract made between you and Mr.

Turner?
"A. In the month of November, 1897.
"Q. Was that contract in writing?
"A. In the shape of a receipt.
"Q. In the shape of which receipt?
"A. The shape of the first receipt, $294.30, the first pay-

ment" also
"Q. What were the terms of payment, were they in writing

or oral?
"A. Oral, and the receipt, that is all." (See transcript of

testimony.)

I don't know, from this testimony, whejher Turner agreed to
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